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Buch surplus of the decedents' indebtedness being a matter concerning the heirs 
and devisees, and not the personal representative. Indeed as to such surplus, 
payments made by the executor would seem to be purely voluntary, and it is 
an indulgence of the law to permit him to recover them at all — the usual rule 
being that one who voluntarily pays a debt for which he is not bound in any ca- 
pacity, cannot, in the absence of special circumstances, claim any rights under 
such payment, whether as assignee, or by subrogation or otherwise. 



Repass v. Richmond and Others.* 

Supreme Court of Appeals : At Wytheville. 

June 27, 1901. 

. Estoppel — Acts or admimons acted on by another. If the act or admission of a 
party cannot be contradicted without fraud on his part and injury to another 
party whose conduct has been influenced thereby, he will be estopped to deny 
such act or admission. But an estoppel by conduct does not exist where the 
party setting it up has not relied on the conduct of the other party, nor been 
induced to do something which otherwise he would not have done. 

. Chancery Practice — Delay in pleading — Estoppel. The mere delay of a de- 
fendant in chancery in setting up a particular defence will not estop him from 
making the defence where it does not clearly appear that the complainant 
was, by such conduct, misled to his prejudice. 

. Evidence — Execution of similar contracts with third person* — Motive or intent. 
Except where the knowledge, motive or intention of a party is a material fact 
in the case, the general rule is that no reasonable presumption can be formed 
as to the making or the execution of a contract by a party with one person 
in consequence of the mode in which he has made or executed similar con- 
tracts with other persons. Neither can the parties be affected by the conduct 
or dealings of strangers. Evidence of this description is uniformly rejected. 

. Evidence — Corroboration — Prior consistent statements — Bias. Evidence of prior 
consistent statements of a witness, for the purpose of corroboration, is gen- 
erally rejected, except to repel an imputation of bias by reason of motives of 
interest or relationship. Evidence of such statements, however, made before 
the acquisition of the interest or the date of the relationship may be received 
to repel the imputation. 

. Evidence — Party's prior declarations in his own behalf. A party cannot give 
in evidence his own declarations in behalf of himself. 

. Issue Out of Chancery — New trial — Rule governing — What record must show 
in appellate court. Motions for new trials of issues out of chancery are not 
governed by exactly the same rules as in actions at law. Although errors 
may have been committed on the trial of the issue, in admitting or rejecting 
evidence, or in giving or refusing instructions, yet if the chancellor is of 

• Reported by M. P. Barks, State Reporter. 
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opinion that the verdict was unaffected by such errors, or is satisfied, upon 
a consideration of the whole case, that the result ought not to have been dif- 
ferent had there been no error on the trial of the issue, he may refuse to 
order a new trial, and enter a decree in accordance with the finding of the 
jury. But if improper evidence was received, and it cannot be seen or said 
that the improper evidence did not affect the verdict, the decree based solely 
upon the verdict, rendered upon conflicting evidence and not upon a con- 
sideration of the whole case, should be reversed. 

Appeal from a decree of the Circuit Court of Wythe county, pro- 
nounced September 28, 1900, in a suit in chancery, wherein the ap- 
pellee, E. S. Repass, was the complainant, and the appellant and 
the other appellees were the defendants. Reversed. 

The opinion states the case. 

Fulton & Fulton, A. A. Campbell and C B. Thomas, for the ap- 
pellant. 

M. M. Caldwell and W. 8. Poage, for the appellees. 

Buchanan, J., delivered the opinion of the court. 

J. W. Repass, who was Treasurer of Wythe county from July 1, 
1883, to June 30, 1895, gave two notices to E. S. Repass, one of his 
deputies, and the sureties on the bond of the latter, that he would at 
the February term, 1897, of the Circuit Court for that county move 
for judgments for the amount his deputy was in default, together with 
interest and damage thereon. Upon the calling of the notices, the 
deputy presented a bill to the court praying for an injunction to re- 
strain the plaintiff from a further prosecution of his motions at law, 
making the sureties on both his bonds, as well as the treasurer, parties 
defendant. The bill admitted the execution of the bonds, but alleged 
that the accounts between him and the treasurer were in such a com- 
plicated condition that a settlement thereof was necessary by a com- 
missioner of the court, when it would be found that neither he nor his 
sureties owed the treasurer anything. The injunction was granted as 
prayed for. 

At the April rules, 1897, the appellant answered the bill, and at 
the May rules filed his cross-bill, making E. S. Repass and his sureties 
on both bonds, parties defendant. 

On June 5th following a consent order was entered directing a 
special commissioner of the court to take an account between the 
treasurer and his deputy and report what balance, if any, was due 
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from the deputy. The commissioner took the account and reported it 
to the court in August, 1898, by which it appeared that there was a 
large balance due from the deputy and his sureties on his bond dated 
February 25, 1890. At the following (September) term of the court 
the sureties on that bond tendered a plea of non est factum, which the 
court rejected upon the ground that the filing of the plea had been 
unduly delayed. At the next (March) term of the court they filed 
answers to both the original and cross-bills, in which they denied, 
among other things, that they had executed the bond dated February 
26, 1890. Depositions were taken by both parties, and at the Feb- 
ruary term, 1900, of the court an issue out of chancery was directed 
upon motion of the said sureties, over the appellant's objection, to 
determine whether the bond in question was their true writing obliga- 
tory. Upon the trial of that issue, the jury found that the said writ- 
ing was not the bond of the sureties. The motion of the appellant to 
set aside the verdict was overruled, an order was entered approving it 
and directing it to be certified to the chancery side of the court, in 
which a decree was entered dismissing the original and amended bills 
as to the parties in whose favor the verdict was found. From that 
decree this appeal was taken. 

The first error assigned is the action of the court in awarding the 
issue out of chancery. 

It is not claimed that, under ordinary circumstances, it was not a 
proper case in the discretion of the trial court for an issue out of 
chancery; but it is insisted that the delay of the appellees in denying 
the execution of the bond, their consent to the order for an account, 
their appearance before the commissioner as witnesses, and the testi- 
mony given by them estopped them from relying upon the defence of 
no7i est factum. 

It is settled law that whenever an act is done or a statement is made 
by a party, which cannot be contradicted without fraud on his part 
and injury to the other party whose conduct has been influenced by 
the act or admission, the character of estoppel will attach to what 
would otherwise be a mere matter of evidence. But an estoppel by 
conduct does not exist where the party setting it up has not relied upon 
the conduct of the other party, and been induced to do something 
which he otherwise would not have done. Bargamin v. Clark, 20 
Gratt. at page 552; Deir v. U. S., U Wall. 1, 4. 

As the principle of estoppel invoked by appellant to preclude the 
appellee's sureties from setting up the defence of non est factum to the 
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bond of their principal rests upon the ground of fraud, and as the 
effect might be to shut out the truth, it is never applied, as was said 
by Judge Joynes in Bargamin v. Clark, supra, in any of its branches 
upon an uncertain and speculative state of facts. 

Both in the original and cross-bills to which the appellees were 
parties defendant, it was alleged that they had executed the bond, the 
validity of which the issue out of chancery was directed to try. At 
the time the consent decree for an account was entered, they had 
neither pleaded to nor answered these bills, and did not offer to do so 
until after the account ordered had been taken and reported to the 
court. The deputy treasurer claimed in his bill that upon a proper 
settlement it would appear that he was not indebted to the appellant 
in any amount, and prayed for an account. The treasurer insisted in 
his answer and cross-bill Ihat there was a large balance due from his 
deputy, and that there was no necessity for an account, but asked, if 
the court was of opinion that an account was necessary, that it should 
be taken as speedily as possible. Before the next term of the court, 
and within less than thirty days after the cross-bill was filed, the ap- 
pellant gave notice that he would move the judge in vacation to enter 
an order for an account. The other parties accepted service of the 
notice and consented to the order for an account, which directed a 
special commissioner of the court ' ' to take, state, and report an ac- 
count of all the tax tickets which were placed by J. W. Repass, late 
treasurer of Wythe county, in the hands of Emory 8. Repass, his 
deputy, for collection, and what payments he has made to J. W. Re- 
pass on account of the tickets which he has collected, and what other 
credits said Emory S. Repass, as said deputy, is entitled to credit for 
in his account with said J. W. Repass for claims settled by him and 
turned over to said J. W. Repass, commissions, delinquent list, etc., 
and what balance, if any, there is due from said Emory S. Repass as 
said deputy treasurer of Wythe county on account of tax tickets taken 
as aforesaid for collection. " 

The commissioner was also directed to report any other matter which 
he might deem pertinent, or as to which any party might require him 
to report. 

As before stated, the order for the account was prayed for by the 
deputy treasurer in his bill, and made upon the motion of the appellant. 
They had the right to the account and the court ought to, and no 
doubt would, have made the order even if the appellees had not con- 
sented to it. Indeed, they had no right to object, as the parties asking 
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it were entitled to it as between themselves, irrespective of the ques- 
tion of the liability of the appellees on the bond in controversy. 

The appellees neither made nor attempted to set up any defence 
until they tendered their plea of non est factum. Their consenting to 
a decree for an account, to which they had no right to object; their 
testifying before the commissioner as witnesses for the deputy treasurer 
that they had heard the treasurer admit that the sum due from his 
deputy was much less than he now claimed; their failure to make any 
defence until the account came in showing the balance due from the 
deputy, are circumstances to be considered in passing upon the plea of 
non est factum, but they do not amount to an estoppel, for it does not 
clearly appear that the appellant was, by their conduct, misled to his 
prejudice, without which, whatever may be its force as evidence, their 
conduct will not amount to an estoppel. Bigelow on Estoppel, 433-4, 
492-3; 7 Rob. Pr. 447-8. 

Upon the trial of the issue, the plaintiff offered to prove that when 
he was first elected treasurer he obtained from the clerk of the County 
Court printed forms of bonds taken by the Commonwealth from its 
officers, and that one of these printed forms was filled out by the clerk 
of the court for the guidance of the plaintiff in taking bonds from his 
deputies, and that his custom was, whenever he appointed deputies, 
to fill their bonds, leaving no blanks except the names of the sureties 
and the date of the bonds; that when they applied for the bonds he 
(plaintiff) dated and handed them to the deputies to have their 
sureties sign them; that in the year 1890 he prepared three bonds, 
one for each of his deputies, on the same day, at the same time, with 
the same pen and ink, laid them away until his deputies came to get 
them to have them signed by their sureties respectively, when he in- 
serted the dates; that one of those bonds was dated January 17, 1890, 
another the 24th of that month, and the bond in question in this case 
the 25th day of February following. The plaintiff then offered in 
evidence the bonds executed by his other deputies and their sureties, 
dated respectively January 17 and 24, 1890, that the jury might 
compare them with the bond in issue. All this was objected to by the 
defendants upon the ground that it was irrelevant testimony. The 
court sustained the objection, and refused to allow the form furnished 
by the clerk and the bonds executed by the other deputies and their 
sureties to go to the jury. The plaintiff then offered to prove that 
the bonds of his other deputies had been sued on, the suits defended, 
and that those bonds were filled out when they were delivered to the 
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deputies to be signed, with the avowal that his purpose in offering this 
evidence was to enable him to get the bonds of his other deputies be- 
fore the jury in order that they might inspect and compare them with 
the bond in controversy. This evidence was also rejected. Each of 
these rulings is assigned as error. 

The defendants were not parties to the bonds of the other deputies. 
Those bonds were not part of the res gestae and had no connection 
whatever with the bond in controversy. 

Except in certain cases where the knowledge, motive or intention of 
the party is a material fact in the case, as it was not in this case, the 
general rule is that no reasonable presumption can be formed as to 
the making or execution of a contract by a party with one person in 
consequence of the mode in which he has made or executed similar 
contracts with other persons. Neither can parties be affected by the 
conduct or dealings of strangers. Transactions which fall within 
either of these classes are res inter alios acta, and evidence of this de- 
scription is uniformly rejected. 1 Phillips on Ev. 748-9; 1 Green- 
leaf on Ev., sees. 52 and 53. 

A. R. Willard, one of the defendants, testified on the trial of the 
issue out of chancery that the bond upon which he was sued as one of 
the sureties of the deputy treasurer was not filled up when he signed 
it. By cross-examination and otherwise, an effort was made to show 
that this statement was in conflict with his conduct and admissions 
prior to that time, and that his present claim and statement that the 
bond was blank when he signed it, and the name of the obligee and 
the conditions therein were afterwards inserted, was an afterthought. 
To corroborate Willard' s statement, appellees were permitted to prove 
by Isaac N. Huddle that he had heard Mr. Willard say about six 
years before that the bond was blank when he signed it. 

The admission of Huddle's testimony upon this point is assigned 
error. 

It is a general and well-nigh universal rule that evidence of what a 
witness said out of court cannot be received to corroborate his testi- 
mony. 1 Greenleaf on Ev., sec. 469; Howard v. Com'lth, 81 Va. 
489, 490. 

The only exception to this rule given by Mr. Greenleaf is that, 
where a design to misrepresent is charged upon the witness in conse- 
quence of his relation to the party or the cause, it may be shown that 
he made a similar statement before that relation existed. 1 Greenleaf 
on Ev., sec. 469. 
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Mr. Phillips, after stating the general rule, says that in one point 
of view a former statement by the witness appears to be admissible in 
confirmation of his evidence, and that is, where the counsel on the 
other side impute a design to misrepresent from some motive of inter- 
est or relationship; there, indeed, in order to repel such an imputation 
it might be proper to show that the witness made a similar statement 
at a time when the supposed motive did not exist, or where motives of 
interest would have prompted him to make a different statement. 2 
Phillips on Ev. 974. 

Mr. Starkie says it is agreed that such evidence may, under special 
circumstances, be admitted, as, for instance, in contradiction of evi- 
dence tending to show that the account was a fabrication of late date, 
and where, consequently, it becomes material to show that the same 
account has been given before its ultimate effect and operation, arising 
from a change of circumstances, could have been foreseen. 1 Star- 
kie' s Ev. 149. 

Mr. Taylor in his work on Evidence, Vol. 2, sec. 1476, says that 
such evidence is not admissible unless the witness be charged with "a 
design to misrepresent in consequence of his relation to the party or 
the cause, in which case it may be proper to show that he has made a 
similar statement before that relation existed " See also Howard v. 
Com., supra; Ellett v. Pearl, 10 Peters 415; Robb v. Hendly, 23 
Wend. 50; 1 Wharton's Ev., sec. 570. 

The witness, whose former statement was permitted to go to the 
jury, was not merely a witness, but was also a party to the suit and to 
the bond, whose validity was the matter to be determined by the jury. 
His relation to the bond was the same when his prior statement was 
made that it was when he testified in the cause. This being so, it is 
clear' that under the rule as stated by Mr. GreeUleaf and the other 
authorities cited, evidence of his former statements was inadmissible. 
Not only was the evidence not within the exception to the general 
rule, but it is obnoxious to another equally well settled rule of law 
that a party cannot give in evidence his own declarations, and upon 
this ground also such evidence is held to be inadmissible. L. & P. 
S. Turnpike Co. v. Hill, 20 N. E. Rep. 703. 

If this were an action at law, the admission of the evidence in ques- 
tion would be a good ground for setting aside the verdict; but motions 
for new trials in issues out of chancery are governed by somewhat dif- 
ferent rules. Although errors may have been committed by the law 
court in the trial of an issue out of chancery in admitting or rejecting 
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evidence, or in giving or refusing instructions, yet if the chancellor is 
of opinion that the verdict was unaflfected by such errors, or is satis- 
fied upon a consideration of the whole case that the result ought not 
to have been different had there been no error in the trial of the issue, 
he may refuse to order a new trial and enter a decree in accordance 
with the finding of the jury. Watkins v. Carldun, 10 Leigh, 560; 
Brockenhrough v. Spindle, 17 Gratt. 2%; Powell v. Manson, 22 Gratt. 
192; Miller v. Wills, 95 Va. 337. 

The issue out of chancery was tried on the law side of the same 
court, which on its chancery side rendered the decree based upon the 
verdict, the same judge presiding. There is nothing in the record to 
show that the judge was of opinion that the improper evidence ad- 
mitted did not aifect the verdict, for he was of opinion that the evi- 
dence admitted was material and relevant, otherwise he would not 
have admitted it over the appellant's objection. Neither is there any- 
thing in the record to show that he was satisfied upon a consideration 
of the whole case that the result ought not to have been different. 

After the verdict was certified from the law side to the chancery 
side of the court the decree appealed from was entered, which is as 
follows: 

" These causes came on this day to be heard upon the orders and decrees here- 
tofore entered, upon the order of this court on the law side of this court, the ver- 
dict of the jury on the issue heretofore directed between J. W. Repass on the 
one side, and W. A. Eichmond, Thos. S. Buck and A. R. Willard on the other, 
and the motion to set aside the said verdict, as shown in the record, having been 
overruled by the court, and the court having certified its approval of said verdict 
to tlie chancery side of this court, it is therefore adjudged, ordered and decreed 
that the said original bill as to said W. A. Richmond, Thos. S. Buclc and A. R. 
Willard, and the said cross-bill of J. W. Repass, as to said W. A. Richmond, 
Thos. S. Buck, and A. R. Willard, be, and they are hereby, dismissed, and that 
the said defendants, Richmond, Buck and Willard, will recover of J. W. Repass 
their costs by them about their defense in this behalf expended." 

It is apparent from this decree that the chancellor was of opinion 
that the verdict was the result of a fair trial in which no improper 
evidence had been admitted, and that as the evidence upon the issue 
directed was hopelessly conflicting and its correct decision depended 
upon the credibility of the witnesses, he ought to abide by the verdict 
of the jury. If there had been no error in the trial of the issue 
which could have influenced the jury in reaching their verdict, the 
court was manifestly right; but as it cannot be seen or said that the 
improper evidence which went to the jury did not affect their verdict, 
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the court's decree, based solely upon the verdict, and not upon a con- 
sideration of the whole case, cannot be regarded as free from error. 

We are of the opinion, therefore, that the decree appealed from 
should be reversed, the verdict of the jury set aside, and the cause 
remanded to the Circuit Court with direction to order a new trial of 
the issue unless, upon a consideration of the whole case, including the 
evidence before the commissioner, which is not before us, he is satisfied 
what decree should be entered in the case. Reversed. 

NOTE. — As indicated in the head-notes, the opinion in this case deals with 
several important questions of evidence and chancery practice. 

It seeras from the opinion that the chief defense of the sureties was that the 
bond in suit was signed in blank, and was filled up afterwards by the obligee — and 
hence, under the technical doctrine applicable to sealed instruments, was not 
their bond. If on this technicality they shall eventually escape the liability 
solemnly assumed (as they probably will, if the fact stated be established), it will 
be a reproach to the law, and should lead the legislature to abolish the whole 
miserable seal business. One who signs an instrument in blank and entrusts it to 
another to be filled up, should be estopped to deny liability thereunder, unless 
fraud has been practised upon him. And so the law is, except as to sealed in- 
struments — and even fraud does not protect such a signer in the case of negotiable 
paper in the hands of innocent parties. We have long outgrown the need of 
sealed instruments. The retention of the law of seal in our jurisprudence makes 
the pleadings more difficult, prevents the operation of contracts according to the 
intention of the parties, and sacrifices justice to technicality. If it have a single 
compensating feature the combined wisdom of commentators has failed to dis- 
cover it. It is a relic of a barbarous age, and we shall hail its abolition and the 
technicalities connected with it, as a long step forward in our jurisprudence. 



First National Bank of Richmond and Others v. Holland 

AND Others.* 

Supreme Court of Appeals: At Richmond. 
June 20, 1901. 

1. Evidence — Husband and wife — Oifl by husband — Subsequent declarations. 
Wliere a completed gift of bank stock from a husband to his wife has been 
clearly established, her title thereto will not be affected by the mention of the 
stock in a subsequent will or deed of trust of the husband, to which she was 
not privy, and under which she does not claim, nor by the fact that the stock 
continued to stand in his name, and that he collected the dividends thereon. 



• Reported by M. P. Burks, State Reporter. 



